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UNITED STATES COURT OF APPEALS 


HORS era een CIRCUIT 


BILLY JOE WRIGHT, 
Appellant, No. 19234 
Vs. 


PRED RR. DICKSON, Warden, PETITION FOR REHEARING 
Galifornia State Penitentiary, 


Pipeelices 


To the Honorable FREDERICK G. HAMLEY, OLIVER D. HAMLIN, and 
JAMES R, BROWNING, Circuit Judges, of the United States Court 
oo soecavs for the Nimth Cimeuit: 
Apoellee, Lawremee Ey Wilson, successor to Fred Rh. 
Dickson, Warden of the California State Prison at San Quentin, 
Galifornia, hereby petitions for a rehearing to reconsider 
the judgment entered in this action on September 11, 1964, on 
the following grounds: 
i ita wine tssves Cevermuanicd Inert s “ase have 
Memer been adequately briefed and argued before this Court. 
Ji: Uhet any denial of right to counsel at the 
preliminary examination had no relationship to the constitu- 
Ui validity of the conviction in the superior court. 
Titi. That the superior court proceedings are the only 
pertinent proceedings, and those proceedings reflect an 


intelligent @ndavcolumtarywwaiver of counsel. 


li 

Since the appeal was not properly pending before 
this Court in the absence of a certificate of probable cause 
for appeal, since counsel was not appointed who could present 
the issues in an intelligible and serious manner, and since 
there was thus no oral argument of the case, respondent was not 
eontronted with the issues raised by the opinion and the 
Attorney General of California had no meaningful opportunity 
te™Mmect, by briéfvand argument, what the Court has found to 
be defects of a constitutional proportion in the proceedings 
against appellant. Since respondent believes that the opinion 
of the Court is based on a fundamental misconception of 
Cyesnern1a Criminal pracvuiee, it is imperative that the Court 
grant a rehearing to permit thorough briefing and argument of 
the fundamental issues raised by this decision. 

ae 

At the time of the criminal proceedings against 
appellant, any criminal defendant in California was entitled 
Vem be represented by counsel at the preliminary examination, 
ema ti he was unable to employ counsel, the court had to 
assign counsel to defend him. Cal. Pen. Code § 859; 19 Cal. 
Ops. Atty.Gen. 104 (1952); People v. Williams, 124 Cal. App.2d 
32 (1954). 

Even assuming that appellant was denied his right 
to counsel at the preliminary examination, those proceedings 
were not a "critical stage" in the proceedings against him 


ae 


which must as a matter of law vitiate the conviction in the 
superior court. 

Uneer Galifeormita Naw appellamt could have set 
aside the information and voided the proceedings at prelim- 
ie, Cxaminatvion if he was, as he c¥aims, denied his right 
memeoundel, People v. Willvams, supray People v. Diaz, 206 
Cal.App.2d 651 (1962). Unlike White v. Maryland, 373 U.S. 59 
(1963), appellant could not have pleaded guilty at the time 
ei epreliminary examination, Cal. Const. art. I, § 8, nor 
Could any imerimimacing statement taken from him at that time 
when he was not represented by counsel have been used in evi- 
dence against him. People v. Mora, 120 Cal.App.2d 896 (1953), 
disapproved on another point by People v. Van Eyk, 56 Cal.2d 
Wl, 477 (1961). Unlike Hamiltomv. Alabama, 368 UsS. 52 
(1951), under California law appellant could not have waived 
any defense, procedural or substantive, by anything that 
Ceecuiiecd Gat the time of the prelimimary examination. Because 
Sao enteure of (aliteornia cramiwel proceedings, it is clear 
that there is no federally-protected right to counsel at pre- 


liminary examination. See Odell v. Burke, 281 F.2d 782 


Wachee. 1960), cert. denied 364 U.S. 875 (1960). 

Memeovier, Simce California law insured to the 
Criminal aecused the right to counsel at preliminary examina- 
tion, and since no statements were used in this case at any 
time in the superior court proceedings against the appellant, 
the reference to Escobedo v. Illinois, 377 U.S._____ (1964), 


Si 


Mee heweCpunien Of “Chase Court Wes entirely Unnecessary and 
fepmeuL relevance. 

pimece appellant wwith-an avvorney could have set 
aside the proceedings at the preliminary examination and since 
he cannot claim any advantage from having refused the 
services of an attorney, the only significant question before 
the Court is whether he did competently waive counsel in the 
Sleerior Court. 

AEA 

Since 1872, California has required that a defendant 
isume Superior ~ourt “on appearing for arraignment without 
counsel must be informed of his right to counsel and asked 
if he desires the aid of counsel. "If he desires and is 
Maciole tO emoloy counsel, the court must assign counsel to 
defend him." Cal. Pen. Code § 987. The record in the 
superior court (June 16, 1954) shows that the court did inform 
appellant of his right to counsel and that he waived the right. 
ihermseovyer, the transcript of the arraignment for sentencing on 
June 28 relates that when appellant was informed of his right 
Pemcoumeel he intermed the court that he did mot want an 
Bevormey amd wished to proceed without one. No dissent or 
disclaimer by appellant to this statement is reflected in 
Mies veartscripy., Mne opinion of this Court states that the 
appellant does not challenge these factual recitals. 

Heeemutalivy«e tie opinion of this Court sets aside 


the undisputed record showing a waiver of counsel on the basis 


L, 


of appellant's claim that "because of illiteracy, youth, and 
inexperience he had no understanding of his rights or of the 
meaning and consequences of a waiver of counsel." None of 
the cases cited by the Court or known to us require a hearing 
meecme Unrated States District Court where the re@ord shows 
eenver Of counsel. simply on a clamor illiveracy, youth, 
inexperience, and lack of understanding. These cases relied 
Heen by this Court imvolved either petitioner's uncontradicted 
denial of a waiver, Rice v. Olsen, 324 U.S. 786 (1945); 
eeecivye Cyvademee of record supporting petitioner's claim 
toe any waiver was coerced; Ncore v. Miehiganm, 355 U.S. 
MS50(0O5/): Herman v. Clatidy, 350 U.S. 116 (1956)s or factual 
oblee@atiens Walch by their very nature were not reflected in 
the record, Sanders v. United States, 373 U.S. 1 (1963). 
ites @-plcowon here Paises mone of these grounds. 
CONCLUSION 

lt is wpeseeetiully submitted that the petition 
for rehearing be granted. 
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